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V. CULTURAL TRADITION AND NATIONAL HUMAN RIGHTS 

STANDARDS IN CONFLICT 

There has been a significant shift in the tone of the debate over the universality or 
cultural relativity of human rights. In the past few years. a broad consensus 
seems to have emerged among most writers that there is indeed a set of core 
human rights values to which all humanity aspire. The di scourse has graduall y 
moved away from whether human rights are truly universal and cross-culturally 
applicable or whether they are, as proponents of cultural relativism argue, merely 
the product of Western individualism. One reality which has strengthened the 
need for the universalization of human rights is the current trend towards rapid 
globalization in almost every sphere of human endeavour. The effects of 
economic globalizatiQlJ and ilrterdependence, the advances in communication and 
the role of transnational forces have all been crucial in this regard. The spread of 
the Western model of the state to Asia and Africa and other parrs of the 
developing world has given rise to the need for constitutional guarantees of 
human rights along the so-called Western model. Thus, the modern concept of 
human rights, admittedly a product of the West, has become equal ly relevant in 
other parts of the world . 

The uni versalization of human rights, however, has not precluded attempts to 
temper the modern content of 'universal' rights with the specifi.c cultural 
experience of various societies and particularly in new nations. 11\ {act, lnoguchi 
and Newman have argued in their recent study, Asian Values alld Democracy in 
Asia, that the global trends in education, democracy and development only 
represent a kind of 'superficial Westernization' which may lead to a rediscovery 
of indigenous values and even 'a cultural backlash ' (Inoguchi and Newman 
1997: 8-9). In their modification of the globalization thesis, they argue that there 
is not a broad deculturization or sweeping away of culture. The reality is that 
certain values win through. There is, to use their words, a process of 'cultural 
Darwinism', not between but within cultures (ibid: 10). This is indeed the reality 
of change in many societies. 

In many new nations, one of the aims of national constitutions and applicable 
human rights laws has been to establi sh minimum acceptable standards of rights 
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while taking into consideration the diverse cultural and religious orientations of 
the people. This raises once again the old arguments for 'As ian values' or 'non­
Western values' in human rights discourse. This time though, it is raised not 
necessarily in contrast or opposition to so-called Western notions of rights but 
more as a complement to the universalization of rights. This time, the argument 
is not to pit one culture against the other but to explore areas of 
co mplementari ties. This is not the old argument of the West versus the rest. 

The Challenge for many new nations has been how to strike the delicate 
balance between the individual human rights standards guaranteed by the state, 
and group claims to cultural rights. Implicit in this is the tension and sometimes 
contradiction between the national human rights standards of state law and 
policies on one hand, and the objective socio-cultural orientations of peoples on 
the other. One instance of this is the apparent confl ict between the guarantees of 
gender eq uality and non-discrimination in national constitutions and the 
traditional status of women in many cultures. Another is the conflict between the 
constitutional guarantees of the right to freedom of choice and association and 
the pervasive cultural attitudes which encourage ch ild betrothals, forced 
marriages and child labour ostensibly as part of the sociali zation process . Yet, a 
complementarity if not an absolute congruence of state laws and cultural norms is 
req uired if national human rights regimes are to gain grassroots acceptance. 

There is a consensus that insofar as national human rights standards, as 
enshrined in national constitutions, reflect the collective national conscience, 
they present a higher order of human aspirations, with a more effective 
mechanism for promotion and enforcement. They also provide a higher set of 
standards by which the various cultural traditions within each society can be 
judged. For this reason, it is clear that national human rights laws take 
precedence over customary or cultural practices, at least in principle. The 
challenge therefore is how to uphold national human rights standards in practice, 
while resolving the apparent conflict between these standards and the dominant 
cultural traditions of the constituent communities within the state. 

This chapter focuses on this conflict and explores ways in wh ich culture, 
through adaptation and modification, can serve as a complement rather than a 
constraint on specific state human rights aspirations. [ focus on the new states of 
Africa and Asia. In doing thi s, I intend to raise more questions than I provide 
answers to, setting an agenda fo r debate and possibly sti mulating further 
discuss ion on this theme. I seek to explore the possibilities and problems of using 
the process of cul tural dynamics and change in support of state and universal 
standards of human ri ghts. The questions [ address are: How can the process of 
internal cultural dynamics be used to reconcile and resolve any conflicts and 
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tensions that may exist between cultural values in new nations and national 
human rights standards? What reasonable limits can be placed on claims of 
cultural rights as a basis for the limitation of universally acceptable human rights 
standards? How ca n the state maintain basic uniform human rights standards 
without jeopardizi ng cultural expression and existing cultural divers ity? 

In addressing these questions one realizes that it is not enough to identify the 
cultural barriers and limitations to modern domestic and international human 
ri ghts standards. It is even more important to understand the social basis of these 
cultural traditions, where they conflict with national and international human 
ri ghts standards and how they may be adapted to complement rather than limit 
national human rights aspirations. I argue that while it is desirable to seek 
cultural change in areas of conflict, to conform with national human rights 
standards, such adaptation and integration must be done in a way that does not 
compromise the cultural integrity of people. The ultimate objective is for new 
nations to develop national human rights regimes that derive their legitimacy not 
only from state authority but also from the force and appeal of cultural traditions. 

DEFINING CULTURE 

Although this may seem an elementary point to make, I find it necessary to begin 
my discussion by revisiting the concept of culture because it is central to our 
di scourse. What precisely is culture? Is not culture simply the way we choose to 
go about our daily lives? For instance, I have the quaint habit of eating rye bread 
with plenty of curry soup. It may not be the ideal way, but that seems to improve 
the taste to me. Now, if I am able to convince two or three more African 
colleagues here in Denmark about the desirability of eating rye bread with plenty 
of curry soup, can it then not be said that it is the culture of maladjusted Africans 
living in Nordic cOLlntries to eat rye bread with curry soup? 

On a more serious note, I am of the opinion that the concept of 'culture' or 
'cultural traditions' needs some contextual clarification, especially when we 
employ it in relation to issues as contentious as human rights. Although the term 
culture is itself very elusive, it has developed into one of the abstract terms 
whose impact on human behaviour cannot be ignored. Culture affects the 
perception of human behaviour and the norms which guide it, and since human 
ri ghts deal primarily with human conduct, it is only natural that culture plays a 
vital role both in enacting and in implementing these rights eEl Obaid 1998: I). 
The term 'culture' has been defined in different ways. But for the purpose of thi s 
di scussion, we will consider only the two most widely used. According to 
Edward Taylor, culture or civilization, taken in its widest ethnographic sense, is 
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that complex whole which includes knowledge, belief, art, morals, law, custom 
and any other capabilities or habits by man as a member of society; Edward 
Reuter expresses a similar view when he asserts that culture is 'the sum total of 
human creation, the organi zational result of group experi ence' (qtd. in Stocking 
197 1: 72-3). Culture is the source of indi vidual and communal world views. It 
stipulates the norms and values that contribute to people's perception of their 
self-interest. As a result, culture is the primary force in the socialization of 
indi viduals and a major determinant of the consciousness and experience of the 
community. (An'Naim 1992: 23). 

While some writers have argued for a universal hierarchy of cultural values, 
most see culture from a relativist point of view. Rather than representing a 
universal hierarchy of val ues, it is assumed that every society through experience 
seeks and, in some measure, finds values that are adequate and acceptable to it. 
Franz Boas contends that individual societ ies each have their own body of 
beliefs, customs and social in stitutions, instead of different societies being 
located at different levels in a universal scale of civi li zation. Our understanding 
of what culture is may thus be advanced by the realization that it is a reflection of 
the standards of a particular epoch in any soc iety. 

Because of the di versity of its uses, the concept of culture has also been caught 
in a considerable amount of confusion particularly within the context of human 
rights studies. Many works on the cultural di mens ion of human ri ghts studies, 
parti cul arly in their references to non-Western societies, have tended to present 
cu ltural tradi tions as static and unchanging. References to 'traditional African 
culture' or a 'traditional Asian culture' often convey the idea of a constant and 
unchanging pre-modern state of affairs, to be contrasted with modern Western 
traditi ons. Th is assumption distorts the historical real ity. So-call ed traditional 
soc ieties, whether in Asia, Africa or Europe, were not culturall y static, but were 
eclectic, dynamic and subject to significant alteration over time. Traditional 
cultural beliefs were also neither monolithic nor unchanging. In fact, they could 
be, and were, changed in response to different pressures. The point here is that 
culture, being a process rather than an end, is continuall y challenged, adapted and 
modifi ed. 

Cultural change can result from indi vidual s being exposed to and adopting 
new ideas. Indi viduals are actors who can influence their own fate, even if their 
range of choice is circumscribed by the prevalent social structure or culture. In 
doing so, those who choose to adopt new ideas, though influenced by their own 
interest, initiate a process of change which may influence dominant cultural 
traditions. For example, Singapore has been described as having a culture that is 
a curious amalgam of many bits of traditions - aspects of imported Chinese 
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culture, Malayan culture and indigenous cultural traditions all held together by an 
elite Confucian national ideology. The same is true of many other societies. 

Culture is thus inherently dynamic and responsive to connict between 
individuals and social groups (Howard 1986: 19). But what precisely is the 
significance of all thi s theorizing about culture to the human rights discourse? 
One obvious sign ificance is that we proceed from the assumption that certain 
cultural traditions which appear inherently in connict with national and universal 
human rights standards may, in fact, also have the potential to be influenced 
through a process of adaptation to meet new human rights standards. 

THE QUEST FOR CONGRUENCE: CULTURE VS NATIONAL HUMAN RIGHTS 

STANDARDS 

The quest for congruence or a common meeting point between culture and 
modern national and international legal standards is a theme of growing scholarly 
interest. In hi s discourse on the quest for congruence between culture and the 
legal systems in recently liberated societ ies, e.G. WeeramanIry draws attention 
to the fact that upon the attainment of independence, newly emerged nations 
often need to take a cons idered decision whether and to what extent they wish to 
preserve their traditional values and cultural systems (Weeramantry 1997: 36). 
The opportunity to make that decision has been presented to more than a hundred 
nations released from the bondage of colonialism since the beginning of the 20th 
century who have been faced with the challenge of maintaining cultural values 
while forging new inst itutions of nationhood. The decision they make is often 
translated into legal terms, whether constitutional or otherwise. In any event, it 
becomes part of the ongoing naLional discussion on the questions of cultural 
values and nation building. 

Inherent in this discussion is whether new nations should uphold cultural 
values above universal social and legal standards. Some of the dominant 
arguments have been for more cultural consideration in the choices which new 
nations make. Tn hi s inaugural address at the Ninth World Congress on 
Contemporary Conceptions of Law in 1979, Gray Dorsey observcd that: 

Peoples that have recently regained politi cal independence have a special 
opportunity with respect to organizing and maintaining societies and legal 
systems. It would be a tragedy if they should choose a philosophy of soc iety 
and law because of a claim to universal validity, or in order to avoid being 
called backward or underdeveloped. 

(qtd. in Weeramantry 1997: 36) 
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There is indeed a basis for the apprehensions that Dorsey expresses. Many of the 
problems which post-colonial states face might have been partially avoided if due 
attention was paid to thi s problem. However, with specific regard to human 
rights, there are some limitat ions to the arguments for cultural relativism as 
opposed to uni versality. Cultural relativism has been charged with neutralizing 
moral judgement and thereby impairing action against injustice. Some writers are 
suspicious of a notion of cultural rel ativism that denies indi viduals the moral 
right to make comparisons and to insist on uni versal standards of right and wrong 
(Hatch 1983: 12). This is highli ghted by the trend in the contemporary discourse 
on human rights where the heavily polari zed debate over the universality or 
cultural relativity of human rights has given way in recent years to a broad 
consensus that there are indeed a set of core universal human rights values to 
which all humanity aspire. 

As indicated earlier, the discourse has gradually moved away from whether 
human rights are truly un iversal and cross-culturally applicable or whether they 
are merely the product of Western individualism. As CG. Weeramantry puts it: 

Today, internati onalism is a potent factor. Whi le countries would like to 
retain as large part as possible of the traditional, the fact that we are one 
world communi ty makes thi s difficult when those traditions are inconsistent 
with prevailing international concepts and attitudes. 

(Weeramantry 1997: 41) 

However, even with the increasing uni versalization of human rights, there is a 
co ntending call for so me level of cultural relativism in the application of 
uni versal rights. As A.A. An'Naim has pointed out, the merits of a reasonable 
degree of cultural relati vism are obvious, especially when compared to claims of 
universali sm that are in fa ct based on the cl aimant's ethnocentri city. In an age of 
self-determination, sensitivi ty to cu ltural legitimacy is vital for the international 
protection of human rights. Thi s does not necessaril y preclude cross-cultural and 
moral j udgement and action, but it provides a direction for the best ways of 
formulating and expressi ng judgement and undertaking action (An'Naim 1992: 
26). In the case of Africa, thi s has been interpreted to mean that the content of 
human rights, though founded on universal principles, has to bear what Makau 
Wa Mutua describes as the 'African cultural fingerprint ', whi ch emph as izes the 
group, duties, social cohesion and cOllununal solidarity as opposed to rigid 
individuali sm (M utua 1995: 339). Thi s situation has led to calls for a regime of 
human rights founded on the basic uni versal human rights standards but also 
enriched by the African or Asian or other cultural experiences. The larger 
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question is how prec isely this marriage of universal rights (as ex pressed in 
national constitutions) and those cultural traditions that conflict with these ri ghts 
can be achieved. 

CONFLICT BETWEEN CULTURES AND STATE HUMAN RIGHTS PROV ISIONS 

That many new states are faced with the challenge of how to strike a balance 
between the dominant cultural orientations of people within the state and the 
promotion of a national human rights agenda is a problem that ari ses from the 
circumstances which gave rise to these states. 

Many of the new states in Asia, Africa and Latin America are the result of the 
accident of colonialism and imperiali sm. In most cases national frontiers were 
arbitrarily drawn to suit colonial administrati ve convenience. Thus, diverse 
peoples who shared little in common were brought together under single colonies 
and nations. New national institutions were establi shed in an attempt to forge 
diverse ethnic nationalities into single modern nations. Various levels of success 
were achieved in this attempt at nation building. In most cases, however, 
attempts at building new nations were met with resistance from groups who still 
identified with their ethnic nationality or cultural community more than with the 
new state structures, which they considered artificial. In many nations this 
problem has continued even after independence. Ethni c and tribal loyalties still 
prevail over national loyal ties. 

One framework for understanding the nature of the influence of culture on 
human rights in many new nations is by locating it within the context of the 
relationship between the formal and non-formal sectors of society. For more than 
a decade, numerous observers have characteri zed the post-colonial states of Asia, 
Africa and Latin America as consisting of two 'publics' - a formal state sector 
and ethnically and culturally delineated non-formal sector (cf. Ekeh 1975: 91). 
While the formal state sector commands considerable political power and 
authority, it is the informal sector, cut along ethnic/linguistic and cultural lines, 
that commands more loyalty. Peter Ekeh , one of the foremost propone nts of thi s 
thesis argues that: 

there are two public realms in post-colonial Africa, with different types of 
moral linkages to the pri vate realm. At one level is the public realm at 
which the primordial group ings, ties and sentiments influence and 
determine the indi vidual 's public behaviour. [This is] the primordial public 
because it is closely identified with the primordial groupings, sentiment and 
activities which, nevertheless, impinge on the public interest. On the other 
hand, there is a public realm which is historically associated with the 
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colonial administration and which has become identified with popular 
po li tics in coloni al Afri ca . It is based on civil structure: the military, the 
civil service, the poli ce, etc. [Thi s is] the civic publi c. The civic public is 
amoral anci lacks the generalized moral imperati ves in the private realm and 
in the primordial publi c. 

(Ekeh 1975: 91-2) 

There are of course, obvious empirical limitat ions to thi s type of binary 
del ineation of any society along perceived social or ethical lines. For this reason, 
other wri ters represent the Afri can reali ty mOre in terms of plural societies with 
loyalties cut along li ngu istic, regional and ethnic boundaries (Joseph 1987: 45). 
However, Ekeh 's contentions remain useful tools for analysis, whi ch may help us 
to better understand the peculiari ties of social relations and hu ma n ri ghts 
conditions at different levels in the society. Although Ekeh's analysis was based 
on hi s study of post-colonial nations in Africa, it also appli es to many new 
nati ons in Asia and Latin America. Chee Soon .iuan opens hi s 1994 political 
manifes to "Dare to Change: An Alternati ve Vision for Singapore"ith a chapter 
exposing the gap between the offi cial rhetoric of com munitarian ism and the 
individualistic reality in Singapore. What is useful in Ekeh and Jua n's analysis is 
that both point out that two di stinct national rea li ties exist within the state, one at 
the formal state level and the other at the info rmal private level. 

Human ri ghts studies in most developing societies have tended to concentrate 
on the publ ic/formal sector which Ekeh describes as the 'civic public', 
emphasizi ng (often from lega lis ti c standpoints) how state power anci exploitati on 
affect civi l liberties and human rights. However, power and exploitation, though 
located in the state, are by no means excl usively located there. Power relations 
are also to be found within the 'informal primordial public' anci the 'cultural 
commu nity ' . Such power and authority deri ve their legitimacy fro m the sheer 
fo rce of cu lture anci tradi tion. My larger argument, which I will come to la ter, is 
that the support and loyalty that people attach to the cultural co mmunity or the 
informal sector ca n be creati vely harnessed to serve the end of promoting hu man 
rights. The power of the chi efs or elders in the community, of the heads of 
househOlds, or of re ligious leaders could be as authori tarian as that of the state. 
The sanctions which are wielded by these authori ties within non-formal sectors 
to command conformi ty and loyalty are often as effective and authoritarian as 
those employed by the state. 

For most part , the potential threat of excl usion from the la nd and social 
ostracism accompanies the exercise of such non-formal authoritari anism. Indeed, 
the poi nt has been made that exploitati on and human rights vio lations are found 
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in far more severe forms in the informal sector than in the formal, if on ly because 
the informa l sector is, by definition , unregulated. Thi s explains the persistence of 
such cul tural practices as female genital mutilation and other cu ltural and 
religious prejudices against women in spite of comprehensive state legis lation 
against such practi ces. What this demonstrates is that national human rights laws, 
guaranteed as they are by the constitution, have not found full acceptance and 
compliance within the informal realm of civil society. 

National human rights prov isions have not had full effect on the society 
because cultural practices persist which have great limitat ions on constitutional 
human rights guarantees. In other words, constitutional and legal forms for 
recogni zing and protecting human rights have shortcomings that result from the 
continuing contlicts with ' traditional' cultural defi nitions and practices. This is so 
because national human rights standards have often not been grounded on 
cultural tradition. 

This conflict between eth nic and group loyalty on one hand and national 
aspirat ions on the other is not limited to the rea lm of law or human ri ghts. It is at 
the core of many of the nation-building challenges that many new nations face. It 
manifests in politi cs where interests are centred on ethni c or regional groups 
rather than on the nati on. It also partly exp lai ns the prevalence of state 
bureaucratic corruption where the illega l appropriation of national resources is 
considered justified if it serves to promote group interest within the state. 

The challenge for new nations, therefore , is how to resolve the conflict 
between eth nic cultural and national interest, the di sparities between national 
human rights standards and the dominant cultural orientations of the people. Thi s 
tension is self-evident. On the one hand, many new states have national human 
rights standards comprehensively articulated in national constitut ions, sometimes 
in exactly the same words as the United Nations' human rights covenants. These 
provisions often reflect the growing consensus within the statc on the desirability 
and relevance of universal human rights. On the other hand, these states are 
confronted wi th peculiar cultural practices and notions of rights that renect the 
local world views and aspirations of communities with in the state. In some cases, 
these notions and practices do not conform to national human rights standards. 

One approach that many new nations have adopted is to make express 
provisions guarantee ing cu ltural ri ghts alongs ide the basic individual rights in 
their national constitutions. Thi s is the case with the post-apartheid South African 
constitut ion and the African Charter on Human and Peoples' Rights. In 
Singapore, lndonesia and Bangladesh similar legislat ion exists aimed at 
promoting cultural values. Another approach has been to introduce legislation 
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prohibiting cultural practices that clearly violate national or uni versal human 
rights standards. This is precisely where the conflict ar ises. 

In [ndia, Pakistan, Bangladesh and many African countries, thi s confli ct 
manifests in the incidents of forced and arranged marriages that occur in spite of 
extensive state legislation that guarantee the freedom of choice and association. 
In Sri Lanka, it manifests in the dominant cultural belief that at the instance of 
marriage, a woman relinquishes her ri ghts to negotiate the moment, type and 
safety of sex ual activity, a notion that has led to increasing incidents of marital 
rape and sexual abuse. Tn short, it manifests in the d ifferent forms of cu ltural 
prejudices against women in spite of national constitutional guarantees of gender 
equality, the provisions of the UN Conve ntion on the Elimination of all Forms of 
Discrimination Agai nst Women and those of the UN Declaration on the Rights of 
Minorities. 

I have chosen to look closely at the status of women in some new nations 
because women and children are the groups often caught in the middle of thi s 
conflict. For empirical purposes, 1 wi ll focus on the practice of female genital 
mutil ation (FOM), or female circumcision, which is quite prevalent in many new 
nations in Africa and has been widely acclaimed as a violation of women 's 
rights. Attention wi ll also be paid to the issue of women's sexual rights in some 
Asian countries . I have chosen to look at FOM in particular because it is a human 
rights issue in which the Danish International Development Aid (DANIDA) has 
been actively involved. Danida 's 'Women in Development Policy Towards the 
Year 2000' and its health policy have been quite fo rceful in putting FOM on the 
international human rights agenda. 

THE CASE OF FEMALE GENITAL MUTILATION 

In her introductory speech at the Danida-sponsored seminar on FOM in 1995, 
Ellen Margrethe Lj1!j, the Undersecretary Ambassador at the Danish Mini stry of 
Foreign Affairs, opened the semin ar with the following words: 
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[An] important issue which I wou ld like us to focus upon when we discuss 
female genital mutilation is the human rights perspective. It has been 
internationally agreed that this traditional custom is a form of viole nce 
against women. It is connected with intensive pain and considerable health 
risks for the girl chi ld and serious implications fo r the sexual and 
reprod uctive health of women. As such, the act is a violation of the human 
rights of women and girl children. 

(qtd. in Danish Mini stry of Foreign Affairs 1995: 5) 
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Although many would agree with the views expressed by the Undersecretary 
Ambassador, they are not shared by everyone. Even the use of the term 'female 
genital mutilation' has been a subject of heated debates. 

Although the term ' female genital mutilation' is taken for granted in human 
rights discourse generally, there exists an increasingly vocal group of scholars, 
mostly from developing countries, opposed to this description. They argue that 
the term 'female genital mutilation ' implies a value judgement and biases the 
discussion in favour of those opposed to the practice of traditional forms of 
'genital surgery'. They argue that the term 'female circumcision' is more 
appropriate because the intention of its practitioners is often not to mutilate but to 
circumcise. Parents do not set out to mutilate their daughters; rightly or wrongly, 
they simpl y want to ci rcumcise them. 

The discourse on FGM has been a convenient battlefield for both universalist 
and cu ltural relativist arguments. Some writers have even suggested that the 
concerted international action against FGM stems from a lack of understanding 
and sensitivity towards non-Western cultures where female ci rcumcision is 
practised and that this amounts to a neo-imperialist attack on these cultures. 
Significant questions have also been raised about the neglect of salient cultural 
issues in international discourse and programs of action on FGM. lfeyinwa 
Iweriebor argues for example that 

what is bothersome is not so much that people have a negative opinion of 
the practice, but that the issue is misrepresented as a form of child abuse or 
a tool of gender oppression. The language and the tone of the outcry in most 
cases reflect a total lack of respect for the culture of other peoples. Even 
more bothersome is the false portrayal: the falsification of statistics and a 
successfu l demonization of the practitioners. 

(Iweriebor 1996: 3) 

Another writer contends that the dominant perception in the West that female 
circumcision represents a violation of human rights of children and women are 
conclusions that are affected by two major factors: first, the use of Western 
cultural perspectives in assessing an African cultural experience; and second, the 
discussion of the experience in isolation of its full cultural context. Assessing 
cultural values of people through different cultural frameworks have often led to 
distortions, misinterpretations and misrepresentations. This, it is argued, has been 
the case of female circumcision and the African woman (cf. Apena 1996: S). 

[ have no intention of getting myself entangled in thi s debate. [ need only add 
that indeed, FGM cannot be adequately discussed outside of its cultural context. 
It is important, even in examining the human rights implications of FGM, to 
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locate the di scussion firmly within the broad framework of the cultural dynamics 
that inform and affect the practice. However, there can be no shying away from 
the hard facts that FGM is a practice that has been medicall y proven to constitute 
a hazard to women's health and has been widely condemned as representing the 
violation of the human rights of children and women. FGM has been recognized 
as a form of violence against women in the UN Declaration on the Elimination of 
Violence Against Women and in the UN Beijing Declaration and Platform for 
Action on Women's Rights. These documents, and indecd the general trend of 
human rights discourse on the issuc, set FGM in a broader continuum of the 
violence against women which occurs in all societies in different forms. FGM is 
seen as one of the manifestations of gender-based human rights violations which 
aim to control women's sex uality and autonomy. 

The interesti ng thing about FGM is that few in official or academic c ircles are 
rea ll y arguing in support of it. The argument of most proponents of cultural 
relativism in this regard is that the ways of address ing the issue be more 
cul turally sensitivc. In many cou ntri es where it is practi sed, FGM confl icts with 
ex isting national legislat ion against the practice. In Senegal, Egypt, Ghana and 
Burkina Faso the practice is not only a violation of constitutionally guaranteed 
rights against torture and degrading treatment, it is al so a criminal offence under 
the applicable penal laws. Yet, the practice rema ins prevalent. According to one 
report on FGM in Senegal, if art icle 299A of the Senega lese penal code, wh ich 
prohibits FGM, were enforced , two milli on Senegalese would go to jail. The 
World Health Organ isation reports that a staggering 137 million women in 
developing countries have undergone the ordeal of FGM and despite concerted 
international action, the practice continues in many countries. 

The irony of the situation is that although many states have legislated to 
uphold universal human rights above cultural traditions on the issue of FGM, on 
some other equally sensiti ve cul tural issues, states have clearly decided to uphold 
perceived cultural traditions even when they obviously conflict with uni versa l 
human rights standards. A good example of this is Section 55 of the Nigeri an 
penal code, which exempts from criminal prosecution any corporal punishment 
of a ch ild, pupil , servant or wife in accordance with cultural traditions. In the 
words of thi s law: 
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Nothing is an offence which does not amount to the inOiction of grievous 
hurt upon any person and whi ch is done by a husband for the purpose of 
correcting hi s wife, such husband or wife being subject to any native law or 
custom in which such correction is recogn ized as lawful. 

Penal Code [Northern States] Federal Provisions Act: 1990) 
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One Nigerian judge has described this provision as a li cence for wife-battering 
and domestic violence. It implies that once any native law or custom allows a 
husband to correct his wife by beating her, he may convcniently do so with no 
fear of committ ing an offence punishable under the law, as long as the battering 
he infli cts on her does not amount to grievous bodily harm or cause her severe 
bodily harm for up to 20 days (Effah et a1. 1995: 3). 

This ki nd of attempt at compromise is evident in other countries. In a study of 
women's sex ual rights in South Asia, Yasmin Tambiah observes that the UN 
Convention on the Elimination of Discrimination Against Women has the 
dishonour of being thc convention with the greatest number of reservations by 
state signatories. In the South Asian context, Tambiah observes that the 
reservations are intimately linked with compromises and accommodation made 
by the state regarding its ethnic minorities on the one hand, and women's sexual 
rights on the other. Tambiah points out that recent examples from Sri Lanka, 
particularly the 1995 parliamentary debates on the rev ision of the penal code, 
bear ample testimony to the reluctance of law makers to tread on the 'religious 
and cultural sensibilities' of different ethnic grou ps in the enactment of legal 
changes that would have had positive consequences for women's rights (Tambiah 
1998: 99). 

F tNDtNG COMMON MEETtNG GROUND: BETWEEN CULTURE AND NATIONAL 

HUMAN RIGHTS STANDARDS 

What has become clear from the experiences of many new nations is that formal 
legislative enactments alone cannot change pervasive cultural attitudes. States 
cannot decree conformity with its human rights provisions by legislative fiat. 
Neither can formal legi slation alone reso lve the contli ct between culture and 
constitutional rights. In the case of FGM for example, legislation has proved 
effective only where it has been integrated into other aspects of a comprehensive 
eradication strategy. In Kenya and Sudan, for example, legis lative efforts have 
been undermined where they have been ide ntifi ed with earlier interventions 
under the former co lonial administration. 

Early attempts to enforce legislation against FGM in Sudan caused such 
popular outcries that enforcement was subseq uentl y abandoned. In several other 
African countries where legislation against FGM ex ists, it is not enforced for fear 
of alienat ing certain power bases or exacerbating tensions between practising and 
non-practising communities. In Burkina Faso, where practitioners have been 
prosecuted in connection with the deaths of young girls during FGM ceremonies, 
it has become clear that criminalizing practitioners and families has only 
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succeeded in dri ving the practice underground and creating an obstacle to 
outreach and education. These experiences and others e lsewhere have shown 
that, in order for legislation to be effective, it must be accompanied by a broad 
and incl usive strategy for community-based education and awareness-raising. 

Confl icts between cultural traditions and national human rights standards as 
exemplif ied in the case of FGM need to be addressed from a holistic and 
coherent standpoint which locates the problem w ithin both cultural contexts and 
human rights frameworks. To be effective, such programs must necessarily 
in volve local communities, as changes in cultural attitudes and orientation s can 
only be meaningfu l and sustainable if they come from within local com mun ities . 

Thi s approach to the problem of FGM would appear to have worked quite well 
in Kenya, where some local communities have successfully introduced 
'alternative circumcis ion rites ' to replace old traditions. Through communal 
di alogue and consensus, the people within these communities agreed to do away 
with the physical mutilation of the woman's body during the traditional female 
circumcision rites, whil e retain ing other harml ess aspects of the circumcision 
rites. 

This new direction was the result of meetings among some Kenyan mothers 
seeking al ternative ways ro usher their daughters into womanhood withou t 
subjecting them to the ordeal and hazards of 'fac ing the knife ' . The new rite o r 
passage is known as Nlanira na Mugalllbo or 'circumc ision through words'. It 
uses a week-long program of counsell ing, capped by com munity celebration and 
affirmation, in place of the former practi ce. During the celebrations, wh ich still 
include the traditional period of seclusion , the adolescent girl s are taught the 
basic concepts of sexua l and reproductive health and are coun selled on gender 
issues and other customary norms. As a way of legitimizing the new procedure, 
the girl s receive certificates certifying that they have undergone the traditional 
rites into womanhood.' These innovations have produced remarkab le results 
where previous efforts have fail ed. In one of the communi ties where the 
alternative circumcision rites were introduced and where about 95 per cent of the 

I The idea of 'circumcision through word s' as an alternati ve to the practice of FGM grew OU L of 

collaborations between rural families and the Kenyan national women's group, M acndcleo ya 
Wanawake (MYWO), which is committed to ending FGM in Kenya. It rollows years or research 
and discussion with villagers by MYWO field workers with the close cooperation of some 
NGOs that have served as technical faci litators to the MYWO program. The impo rt ant th ing 
about th is development in Kenya is that the initiative came from members of the commun it y. 
See Malik Stan Reaves, 'Altcrnati ve Rite to Female Circllmcision Spread ing in Kenya' in Africa 
News Online, November 19, 1997. 
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girl s previously had to undergo circumcision, the rate of FGM is estimated to 
have gone down by as much as 70 percent (Achieng 1998). 

A similar procedure, by which the girl is declared a woman in accordance with 
cultural traditions but is not subjected to the ordeal of muti lation, is being carried 
out in parts of Uganda. What makes the case of Uganda particularly interesting is 
that it was promoted by male elders in the clan who formed an elders' association 
for the purpose of discussing changes to this and other cultural traditions (Chelala 
1998). In this way, the social and cultural essence of the circu mcision rites have 
been retained while eliminating those aspects that threaten the health of women 
and violate their rights. This process of community involvement in advocacy, 
information, education, legislation and policy formu lation which has been 
successfu ll y adopted in some countries offers the best prospects for a culturally 
sensitive solution to the conflict between national human ri ghts and cultural 
traditio ns. 

T he point here is that legal systems cannot regulate societies unl ess the laws 
are supported by cultural norms. This congruence of laws and cultural norms is 
required if national human rights regimes are to gain grassroots acceptance. 

CONCLUSION 

In addressing the contli cts between national human rights standards and 
dominant cultural orientations, it is significant to bear in mind that national 
constituti onal and other legal human ri ghts prov isions are not meant to regulate 
every aspect of social interaction with in individual cu ltural communities . They 
do not mandate specific soc ial atti tudes. Rather, they represent broad standards, 
arrived at by consensus about what rights are considered fundamental within a 
state. T hus, national human rights provisions should ideally still provide room for 
cultura l express ion, and in some cases cultural communities within the state 
should still retain some lat itude over how to put these rights into practice. 

For example, the constitutional ri ght to freedom from discrimination on the 
grounds of gender may be fundamental, but there remains a margin of cultural 
interpretation of what may in fact constitute gender discrimination. The tradition 
in many non-Western soc ieties whi ch stipul ates that a woman may not hold 
certain traditional titles and oftices or chieftaincy positions is in my view no 
more an express ion of gender discrimination than the Canon rule among catholic 
Christians which bars women fro m becoming priests. To be effective, national 
human rights guarantees must allow for some form of cu ltural expression and 
initiative. Indeed, the same analogy can be made between national human rights 
provisions and international agreements. International human rights agreements 
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are not meant to resolve controversial clashes of rights within individual 
societies, nor do they mandate specific policies. They are merely widcspread 
agreements about what rights are fundamental, and countries retain great latitude 
over how to put these rights into practice. Rafher than seeking to prescribe new 
rules for social relations among cultural communi ties, national human rights laws 
should aim more at seeking how best human rights may be promoted within the 
prevailing cultural attitudes and institutions (as with women and inheritance 
rules) . 

Problems ari se, however, when cultural traditions patently and fundamenta ll y 
conflict with national human ri ghts standards, as in cases of torture resulting 
from trials by ordeals or ofher violations to the right to life and human dignity. 
On these, there can be no compromises. [n such cases, it must be reiterated that 
in sofar as national human rights standards, as enshrined in national constitutions, 
reflect the coll ective national conscience, they present a hi gher set of standards 
by which the various cultural tradit ions can be judged. 

The reso lution of the conflict between cul ture and national human rights 
standards must begin with a full understanding of the nature of this conflict. The 
chall enge is to seek ways in which culture, through change, adaptation and 
modification , can be made to serve as a complement rather than a constraint to 
specific national human ri ghts aspirations. In doing lhis, it is not enough to 
identify the cultura l barriers and limitations to modern domestic and international 
human rights standards and reject them wholesal e. Nor is it enough to attempt to 
uphold national human ri ghts standards over these cultural traditions merely by 
legislative or executive fiats. It is more important to adopt a holi stic and sensiti ve 
approach that seeks to understand the social and pol itical basis of these cultural 
traditions and how cultural attitudes may be changed and adapted to complemen t 
human rights. Such change and adaptation must be done with local initiati ve and 
involvement, in a way that does not compromi se the cultural integrity of the 
people. Local people and cultural commu nities must feel a sense of ownership of, 
and control over, the process of change and adaptation . 

Unf0l1unately, such processes of cultural change through local initiati ves have 
not been common. In many new nations, human rights have merely been decreed 
from above to fhe people through constitutional and other legal provisions, and 
cultural orientations and attitudes have been expected to conform by leg islat ive 
fiat with these new human rights standards. But cul ture evolves rather than 
transforms, and the process of evo lution is painstakingly gradual and complex. 
Cul ture is a reflection of collecti ve social strength and acts as a framework wi thin 
whi ch self interest is defined and reali zed within a community. The cu ltural 
legitimacy of rights can therefore not be deduced or assumed from the mere fact 
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of official recognition of the claim as a human right in existing formal 
documents. 

The promotion of national human rights standards against the background of 
the dominant cultural and social traditions in the state should be done with due 
respect to meritorious cultural values and traditions of local communities. This 
process need not be a 'one-way street ' . Just as some cultural traditions need to be 
adapted to conform to state human ri ghts standards, state human rights regimes 
also have much to borrow from traditional values such as those pertaining to 
conflict resolution and reci procity between individual rights and communal 
duties. State human rights aspirations can be strengthened and reinforced by 
these diverse standards. The interplay between national human ri ghts standards 
on one hand and local cultural orientations on the other should be a dynamic 
process of give and take, ideally through persuasion and dialogue, with 
legislation introduced only to complement this process . 

Every cu ltural tradition contains so me norms and institutions that are 
supportive of some human rights as well as norms and institutions that are 
antithetical or problematic in relation to other human rights. Since respect for 
human ri ghts is fostered by reason as we ll as by experience, a constructive 
approach to promoting human ri ghts is to seek ways of enhancing the supportive 
elements of culture whil e redress ing the ant ithetical or problematic e lements in 
ways that are cons istent with the cu ltural integrity of the tradition in question. It 
wou ld be self-defeating and counterproductive to attempt to enhance the 
awareness of human rights within any culture in ways that are unlikely to be 
accepted as leg itimate by that culture (An'Naim 1990). 

What is advocated here, therefore, is a two-way system of cross-fertilization in 
which cultu ral systems continually fertili ze, and are fertilized by, national and 
universal soc ial and legal s tandards. In thi s way, the gap between national human 
rights provi sions and cultural orientations can be bridged, and constitutional 
rights can derive their legitimacy not only from state authority but also from the 
force of cultural traditions. 
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