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anti-immigration sentiments is less likely to host refugees, or provide humani-
tarian relief for them elsewhere, than a society that is committed to human
rights values and international solidarity. Only by promot_ing the‘ \talues un-
derlying human rights—both in countries of origin and in receiving coun-
tries—can refugee issues be effectively addressed. UNHCR’s TP proposal did
not work toward the realization of this objective.
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Defining Persecution
and Protection

The Cultural Relativism Debate
and the Rights of Refugees

BONNY IBHAWOH

Until recently, the field of refugee studies was spared the contentious and polar-
ized debate over universalism and cultural relativism that has dominated human
rights discourse for so long. One reason for this is the fact that for decades there
existed both in academic and policy-making circles a clear dichotomy between
the human rights field and the refugee field. That line was represented by inter-
national borders. While the human rights field was primarily concerned with
abuses of the rights of citizens by their own governments or institutions, the
refugee field comes into play only after persons fleeing persecution have crossed
international borders. Even the UN system clearly divided responsibilities for
human rights distinctly from responsibilities for refugee protection. The refugee
and human rights fields have therefore developed largely independently of each
other, in spite of the obvious commonalties that underlie them both.!

However, the past few decades have witnessed a progressive blurring of the
traditional lines between refugee studies and the human rights discourse. Aca-
demics, policy makers and the UN system have now crossed the line that once
separated human rights and refugee issues. The admission of asylum seekers,
their treatment, and the granting of refugee status have become crucial ele-
ments of the international system for the protection of human rights. One of
the consequences of this trend toward the intermingling of both fields has
been the extension of the debates that have underlined the human rights dis-
course about refugees. Perhaps the most prominent of these is the “universal-
ism versus cultural relativism”™ debate. At the core of the debate is whether
modern human rights conceptions are of universal character and applicability,
or whether they are culturally relative—that is, dependent on socio-cultural
contexts. In relation to refugee rights, the debate has focused on concerns that
international refugee laws and national refugee policies in some Western
countries are informed by cultural chauvinism and a lack of sensitivity toward
non-Western cultures. This raises significant questions about the definition of
persecution and protection as they relate to the rights of refugees.
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This paper addresses the cultural relativism debate within the context of
refugee rights. It examines the argument that contemporary international
conceptions and instruments relating to refugee protection are, like the “uni-
versal” human rights regime, disproportionately skewed in favor of Western
values and take inadequate consideration of non-Western perspectives. It ex-
plores the implications of these arguments both for the rights of refugees and
the cross-cultural legitimacy of international and domestic refugee laws and
policies. The broad objective here is to explore ways in which the protection of
refugees can be offered in a truly universal manner. The chapter is divided into
two main parts. The first part broadly reviews the cultural relativism debate in
the human rights discourse, focusing on the African and Asian values debate.
The second part examines the extension of this debate to the refugee field and
its implications for refugee protection.

Human Rights and the Cultural Relativism Debate

The debate over whether, and to what extent, human rights conceptions are
universal or culturally relative was the dominant feature of the global human
rights discourse for the greater part of the last century. The debate proceeds
partly from various international documents, particularly the United Nations
instruments on human rights, which in spite of obvious Western influence de-
clare their contents to be universal and inalienable. Also at the core of this de-
bate is the conflict between collectivist thinkers who place the community
above the individual and the individualists who place the individual above the
community. It is not possible in this limited space to discuss in detail the var-
ied and contending arguments that have been advanced for and against cul-
tural relativism within the context of human rights. These themes have been
adequately addressed elsewhere.? It is sufficient here to outline the major ar-
guments in the cultural relativism debate and how they bear relevance to the
rights of refugees.

Claims of cultural relativism in the human rights discourse have a great di-
versity of meaning and any evaluation of such claims must be sensitive to this
diversity. In general however, proponents of the cultural relativity of human
rights argue that human rights as conceived in the West are not necessarily ap-
plicable to “Third World” and non-Western societies, because their philosoph-
ical basis is not only different but indeed opposite. Whereas Western
conceptions of rights are based on the notion of the autonomous individual,
many non-Western conceptions do not know such individualism.” Propo-
nents of cultural relativism have frequently stated that the classical “Western”
liberal notions of human rights emphasize the primacy of individual, political,
and civil rights.* On the other hand, most non-Western, Third World tradi-
tions place greater emphasis on the community basis of human rights and du-
ties, on economic and social rights, and on the relative character of human
rights. The complexities reflected in these categories have proved a vexing
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issue for those approaching the study of human rights from a global compara-
tive perspective.

Proponents of the cultural relativism of human rights argue that the cur-
rent formulation of “universal” human rights contains three elements that re-
flect Western values and makes them ill suited to some non-Western societies.
First, the fundamental unit of the society is conceived as the individual, not the
family. Second, the primary basis for securing human existence in society is
through rights, not duties. Third, the primary method of securing rights is
through adversary legalism, where rights are claimed and adjudicated upon,
not through reconciliation, repentance, or education.” Other writers, however,
have tempered the stridency of the cultural relativist position by arguing that
while claims of universality and inalienability may be plausible for some spe-
cific rights, strong claims of universality and inalienability were not valid for
many other rights.o

Arguments [or cultural relativism in the human rights discourse have been
categorized into strong cultural relativism and weak cultural relativism. Strong
cultural relativism holds that culture is the principal source of the validity of a
moral code or rule. The presumption is that rights and other social practices,
values, and norms are culturally determined, but the universality of human
nature and rights serves as a check on the potential excesses of relativism.
Weak cultural relativism, on the other hand, holds that human rights are
prima facie universal, but recognizes culture as an important source of excep-
tions in the interpretation of human rights.”

The position of most writers is that rather than a wholly universal ap-
proach, human rights discourse should apply “weak cultural relativism”—in
other words, it should consider culture as an important consideration, with-
out omitting the aspect of universality.® A related argument that has been ad-
vanced is that empirically there exists a core of universally applicable basic
principles of rights that govern the relationship between the state and its
citizens. To that extent, we can talk about some basic universal standards
of human rights. At the same time, however, it is recognized that different
human rights are considered important and fundamental at different points in
time and under different circumstances.® Many of those who oppose argu-
ments for the cultural relativism of human rights have based their criticism on
a fear that a relativist position condones or even approves of social and cul-
tural practices that violate individual rights. It is also feared that recognizing
the legitimacy of the cultural relativity of human rights will undermine the
entire universal human rights movement. These fears have largely informed
the tension between the doctrine of cultural relativity and international
human rights.

The debate on the universality or cultural relativity of human rights princi-
ples has centered, for the most part, on the Universal Declaration of Human
Rights (UDHR) and other related international conventions such as the 1951
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Refugee Convention. Perhaps the most famous argument for cultural rela-
tivism as it applies to the UDHR is the oft-quoted reaction of the American
Anthropological Association to the draft proposal for the Universal Declara-
tion of Human Rights in 1947. The Association argued that:

Standards and values are relative to the culture from which they derive. ..
[such] that what is held to be a human right in one society may be re-
garded as antisocial by another people . .. If the [Universal] Declaration
must be of world wide applicability, it must embrace and recognize the
validity of many different ways of life . . . The rights of man in the Twen-
tieth Century cannot be circumscribed by the standard of any single cul-
ture, or be dictated by the aspirations of any single people.'”

This position has since been echoed by other writers and continues to provide
a reference point to which many writers anchor their arguments for cultural
relativism in the human rights discourse.!!

Non-Western Values and “Universal” Human Rights

The developing world has set its imprint on human rights thought, both by
making human rights more socially oriented and also by questioning the focus
on the individual that has characterized human rights discourse in the West.
The arguments for “Asian values” and lately, “African values” in the conception
and interpretation of human rights have been central to this trend.”> The main
themes in the African and Asian values debate have dwelt on the philosophical
foundations of non-Western concepts of human rights and how these con-
cepts contrast with western notions and institutions that were subsequently
extended to other parts of the world through Western political and cultural
imperialism.

In the African context, the approach to the discourse on the cultural rela-
tivism of human rights can be broadly divided into two schools. The first of
these is the less radical approach, which is ideclogically closer to the dominant
universalist schools of the West. Proponents of this school, while arguing for
the validity of a uniquely African concept of human rights, also recognize the
universality of a basic core of human rights.'* The second school stands in
more radical opposition to the universalist approach. It seeks to fundamen-
tally challenge Western-oriented state-individual thinking that otherwise
dominates human rights. The main argument here is rooted in a belief in the
distinctively different philosophical basis and worldviews of Western Euro-
pean and African societies, with a particular emphasis on the collectivist rather
than individualistic nature of the concept of rights and duties in Africa."!

It is contended that in traditional Africa, the concept of rights was founded
not on the individual but on the community, to which the individual related
on the basis of obligations and duties. Rights in this context included, but were
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not limited, to the right to political representation, which was often guaran-
teed by the family, age groups, and the clan. The society developed certain cen-
tral social features that tended to foster the promotion of both individual and
collective rights. The dominant social orientations toward rights emphasized
the group, sameness, and commonality, as well as a sense of cooperation, inter-
dependence, and collective responsibility.'s In these circumstances, the con-
cept of human rights did not stand in isolation. It went with duties. Although
certain rights were attached to the individual by virtue of birth and member-
ship of the community, there were also corresponding communal duties and
obligations. This matrix of entitlements and obligations, which fostered com-
munal solidarity and sustained the kinship system, was the basis of the African
conception of human rights. This communal philosophy has been made the
cornerstone of the African Charter of Human and Peoples’ Rights, which em-
phasizes the relationship between rights and duties as well as the collective
rights of peoples.

The arguments for “Asian values” in the human rights discourse are similar
to those that have been advanced for “African values.” Leaders of East and
Southeast Asian countries stress Asia’s incommensurable differences from the
West and demand special treatment of their human rights record by the inter-
national community. They reject outright the globalization of human rights
and claim that Asia has a unique set of values, which, as Singapore’s ambas-
sador to the United Nations has urged, provide the basis for Asia’s different
understanding of human rights and justify the “exceptional” handling of
rights by Asian governments.!'s According to this argument, the circumstances
that prompted the institutionalization of human rights in the West do not
exist in Asia. Besides, the importance of the community in Asian culture is
incompatible with the primacy of the individual, upon which the Western no-
tion of human rights rests. The relationship between individuals and commu-
nities constitutes the key difference between Asian and Western cultural
values.

These arguments for peculiarly communal African or Asian values in the
conception of human rights are confronted however with their own theoreti-
cal and empirical limitations in their relevance to contemporary African and
Asian societies. Rather than the persistence of traditional cultural values in the
face of modern incursions, the reality in much of contemporary Africa and
Asia is a situation of disruptive and incomplete Westernization, “cultural con-
fusion,” or even the enthusiastic embrace of “Western” practices and values.
The ideals of traditional culture and its community-centered values, advanced
to justify arguments for the cultural relativism of human rights in the African
or Asian context, far too often no longer exist.

It has been suggested that in asserting these values, leaders and elites in
Africa and Asia find that they have a convenient tool to silence internal criti-
cism and to fan anti-Western nationalist sentiments. At the same time, the
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concept is welcomed by cultural relativists, cultural supremacists, and isola-
tionists alike as fresh evidence for their various positions against a political lib-
eralism that defends universal human rights and democracy.'” Some writers
have even suggested that the picture of an idyllic communitarian society
whether in the Asian or African context has been presented by rulers and elite
to perpetuate patriarchy and the dominance of ruling groups as well as ratio-
nalize state violations of human rights.'

This is not the place to analyze the diverse criticisms that have been ad-
vanced against arguments for African and Asian values in the human rights
discourse. It suffices here to point out that indeed, the extreme relativist argu-
ment for a distinctively Asian, African, or other concepts of human rights,
which stands in contrast with the concepts and traditions of the “West,” has its
limitations. If anything, such notions of the absolute cultural relativism of
human rights comes through as a misunderstanding inspired by cultural na-
tionalism. What its proponents see as radically distinctive communitarian
African or Asian traditions and conceptions also clearly possess ideals that are
universal. However, while there may be a core of universal values that reflect
inherent human worth in various societies, the broad expression of these val-
ues varies, not only in accordance with historical circumstances, but also from
one social context to another. In order to find cross-cultural legitimacy, uni-
versal human rights necessarily have to be tempered by the specific cultural
experiences of various societies. The challenge is how to strike the delicate bal-
ance between maintaining a core of basic universal human rights and yet al-
lowing for some form of cultural expression and diversity.

Prioritizing and Categorizing Human Rights

The debate over the cultural relativism of human rights also extends to the
question of the categorization and prioritization of rights. A number of attempts
have been made to establish a hierarchy of human rights, or alternatively, a list
of basic human rights that cannot be violated under any circumstances as op-
posed to human rights that are of secondary importance. The central question
here is whether human rights are of equal importance or whether some rights
take precedence over others.

Several writers have cataloged the emergence of a hierarchy of rights con-
tained in the International Bill of Rights (the UDHR, ICCPR, and the ICE-
SCR). First order rights are non-derogable under any circumstances and
include the right to life, freedom from torture and other cruel, inhuman, or
degrading punishment, as well as the freedom of thought, conscience, and reli-
gion. Second order rights include such rights as freedom from arbitrary arrests
and detention, rights to fair trial, presumption of innocence, and freedom of
expression and association. States may derogate from these rights during an
officially proclaimed public emergency. Third order rights include the positive
duties of the state to work towards the achievement of the rights to work, the
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right to education, social security, and medical care. These rights are unen-
forceable but states are required to undertake efforts within the limits of avail-
able resources to realize the goals in a non-discriminatory way.'?

Some proponents of the cultural relativism of human rights disagree with
this schema and have questioned the primacy of civil and political rights
within the emerging universal human rights regime. They argue that unlike
the West, where the dominant social orientation towards rigid and abstract in-
dividualism makes civil and political rights a priority, the priority in most
non-Western societies is (or should be) the guarantee of a basic level of social
and economic rights. They therefore stress the importance of basic social and
economic rights over political and civil rights within certain social contexts. In
some cases, this argument has been carried further, particularly by rulers in
developing countries, to justify the curtailment of civil and political rights
purportedly in the interest of the collective social and economic development.
As one African ruler put it, “one man, one vote is meaningless unless accompa-
nied by the principle of one man, one bread.”? The same sentiments are
echoed in China’s 1991 White Paper, where it is stated that “[t]o eat their fill
and dress warmly were the fundamental demands of the Chinese people who
had long suffered cold and hunger.”?! Political and civil rights, in this view, do
not make sense to poor and illiterate multitudes, as such rights are not mean-
ingful under destitute and unstable conditions.

This disagreement over the prioritization of rights has been extended to the
definition and interpretation of refugee rights. It has been suggested that
the contemporary definition of a refugee has been informed by, and represents
the Western liberal orientation of the preeminence of civil and political rights
over economic and social rights. For instance, under the 1951 Refugee Con-
vention, an asylum claimant must demonstrate that s/he fled because of a le-
gitimate fear of persecution occasioned by his/her “race, religion, nationality,
membership in a particular social group or political opinion.” This legal con-
struction of the 1951 Convention, which many Western countries have
adopted, does not take adequate consideration of socio-economic concerns
such as starvation, war, and environmental disasters as a basis for refugee sta-
tus. This narrow definition of “refugee” reflects the Eurocentric liberal rights
paradigm from which it emerged. As such, it focuses on the violation of liberal
individual rights for which the state can be accountable. It is less concerned
about violations of social and economic rights that may not necessarily be oc-
casioned by the state.

Cultural Relativism and Refugee Rights

Criticisms of the definition of refugee rights and the international laws relat-
ing to these rights have not only centered on the point that they dispropor-
tionately reflect Western notions. Much of the critique has also focused on
concerns about cultural chauvinism and cultural imperialism in the definition
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and interpretation of refugee rights. To what extent do international laws and
domestic refugee policies offer protection to refugees in a truly objective and
universal manner? Do the phrases “fear of persecution” and “protection of
refugees” carry with them some implicit ethnocentrisms? These concerns have
not only come from writers in the South but also from commentators in the
North, Writers and policy makers in several Western countries have voiced
concerns about cultural insensitivity or inadequate cultural consideration in
the formulation of policies relating to refugees. One example of this is Canada,
where questions have been raised about cultural chauvinism with regards to
recent immigration and refugee policies in that country.

In 1993, Canada’s Immigration and Refugee Board (IRB) issued a set of
guidelines entitled Women Refugee Claimants Fearing Gender Related Persecu-
tion. The purpose of the guidelines was to provide the IRB decision-makers
with a means of interpreting the legal definition of refugee in a gender sensi-
tive manner. The guidelines were issued amid public outcry over several well
publicized incidents regarding the plight of women who had made unsuccess-
ful refugee claims based on gender related persecution. In one of such cases, a
Saudi woman defied the law in her country by refusing to wear the mandatory
veil. For this transgression, she claimed that she was publicly harassed and
threatened by the unofficial “religious police” in Saudi Arabia.?* The guide-
lines were therefore aimed at addressing such peculiar cases of refugee claims
based on gender persecution.

Although the Canadian guidelines incorporate international norms in
characterizing certain forms of culture-based discrimination and oppression
as persecution, they go even further in that direction. The Canadian guidelines
include extensive provisions for the protection of women fleeing culture-
based persecution in their home countries. For instance, the guidelines stipu-

late that “a gender claim cannot be rejected simply because the claimant comes
from a country where women face generalized oppression and violence and
the claimant’s fear of persecution is not identifiable to her on the basis of an
individualized set of facts”’?® The guidelines also provide that “a woman who
opposes institutionalized discrimination of women, or expresses views of in-
dependence from male social or cultural dominance in her society, may be
found to fear persecution by reason of imputed political opinion.”#!

For the most part, the Canadian guidelines have been commended as a
groundbreaking policy document that has facilitated significant advances in the
protection of the rights of women refugees. Its provisions strengthen grounds
on which women can be identified as a “particular social group” as a basis for
proving persecution in a way that adheres to the definition of refugee under the
1951 Refugee Convention. This lead has been followed by other countries.”
However, the guidelines have also been criticized by a few for going too far in
judging other cultures by “Western” values. One Canadian official criticized the
guidelines when they were introduced, wondering if by their terms Canada was
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n(?t acting as an “imperialist country and impos|ing] its values on other coun-

tries around the world.” He cautioned that Canada should not unilaterally t

to im[:?ose its values on other countries through its refugee policies.26 o
This extension of cultural relativism to the realm of refugee rights, and s

cifically to Canadian refugee policies on women refugee claimants ,has bf .
cautiously received. It has been suggested that what it asserts is that “the le el}
institutions of Canadian patriarchy ought to respect the patriarchal cust o
and laws of other states™ It has also been argued that no question ofimoms
ing Western values on other countries need arise at all in the realm of reﬁ]jos‘
rights because the recipient country plays a relatively minor role in as lgee
claims. Individuals arrive in the haven countries asking for admissior:y ““;
that country simply says yes or no. A positive decision entails 10 conse u;r?cn

for thebcountry of origin. A finding of refugee status does not reverbzr t o

the official domain of international human rights law. At best countria o

embarrassed when their citizens are recognized as refugees else,wher Mes iy

they are indifferent, dismissive, or disdainful. 2 e

Indeed, concerns about cultural relativism may not have as much re
nance an.d relevance with regards to refugees as in the field of internatio:;
h1'1rnan rights. However, they have more consequences for countries and soci
etles.of origin than mere embarrassment. An international refugee law re S?Cl_
that is perceived as dominantly reflective of Western culture and disdainfilm;
non-Western culture raises significant questions about the legitimacy of suoh
laws .and policies. While a finding of refugee status may not reverbe::te i }Cl
oft.'lc'lal domain of international human rights law, its effects on the counltrr1 to:
origin are.st.)rnetimes far-reaching when such findings are perceived as af[roynt
on the legltlmate cultures and institutions of the society of origin. This parti :
ularly arises when the refugee determination process and the Wésternfn cllc‘
construct refugee claimants from non-Western societies as victims of a pa et' "
r.jlar religion or culture. Such constructs influence official and public opi fhen
in the countries of origin as to the legitimacy of international humanpr'ml:m
and refugee laws. One example of this is the concern that has been rais:i .
many Islamic societies about Western attitudes to Islamic tradition in rel ti -
to refugee claims. By categorizing such “innocuous™® Islamic tmditioi;on
those that require women to wear the veil as gender persecution, West N
refugee policies exhibit insensitivity towards Islamic cultures, Relateé to tli'er'n
theldebat.e among feminist scholars about differences across cultures andltshl:
sjgiirzfvtr:;c;s;fug Western notions of feminism on the experiences of non-

. The point here is not that discourses about cultural relativism or collectiv,
ngh_ts should be deployed in formulating refugees laws and policies to tlhe
detriment of the rights and welfare of individual asylum seckers. Indeed Lhe
Protection of individual refugee claimants must remain the centrz;l conce : ?
international and national refugee laws and policies. However, protecrgoin

T
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must be pursued, as much as possible, in a way that will enhance the interna-
tional and cross-cultural legitimacy of the refugee determination process. The
protection of refugees both under international law and domestic policies
must be offered in a truly universal and cross-culturally sensitive manner.
Some national processes for refugee determination have been sensitive to this
need. One example of this is a recent decision that generated widespread
media interest in Canada. It involved the successful claim by a Somali woman
and her two children that was based on “a well founded fear” of genital mutila-
tion should they be returned to their native Somalia. In making the decision to
grant the claimant refugee status, the Refugee Board, sensitive to possible ac-
cusations of cultural insensitivity, used African sources in evaluating the prac-
tice of genital mutilation. It noted that “subjecting a young girl to Female
Genital Mutilation (FGM) is seen as a ‘torturous custom’ by women’s rights
advocates in Africa who are campaigning to eradicate this practice.” It is sig-
nificant that the Refugee Board sought to ground its decision on sources from
the claimant’s own society rather than sources from Canada even when both
sources clearly point to the same conclusion. Such processes strengthen the
cross-cultural legitimacy and validity of the refugee determination process.
They also lend a universal character to the refugee determination and protec-
tion process.

“Cruel, Inhuman, or Degrading Treatment”

The protection against cruel, inhuman, or degrading treatment is central to
the contemporary universal human rights regime as reflected in the Universal
Declaration of Human Rights. Over the years, this provision has evolved in the
direction of enlarging and multiplying the possible fields of its application.
One of the most relevant results of this evolution has been the broadening of
refugee status requirements. The concept of “inhuman or degrading treat-
ment,” as inferred by both universal and regional treaties, is often taken into
account by national authorities when deciding to implement an order of ex-
pulsion or return of refugee climate to his or her country of origin.’!

While there is relative agreement on the point that the infliction of cruel, in-
human, or degrading treatment constitutes persecution that may provide a
basis for granting refugee status, there is disagreement on what constitutes
cruel, inhuman, or degrading treatment. International human rights instru-
ments simply stipulate that “no one shall be subjected to torture or to cruel, in-
human or degrading treatment or punishment.”3? There is, however, little
guidance from the history of these articles as to the precise meaning of cruel,
inhuman, or degrading punishment. In the course of drafting the ICCPR in
1952, the Philippines suggested that the word “unusual” should be intersected
between the words “inhuman” and “or degrading.” While some delegates sup-
ported the addition, many others opposed it arguing that the term is vague and
relative, as what is unusual in one country may not be so in other countries.?
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One writer wonders why the criticism of vagueness was not extended to the
words “cruel, inhuman, or degrading,” because what can be seen as “cruel and
inhuman” in one culture may not be seen in the same light in another culture.3

To demonstrate this point, Abdullahi Ahmed An’Naim argues that in the
majority of human societies today, corporal punishment is not regarded as
necessarily cruel, inhuman, or degrading, yet in others it is viewed as a human
rights violation. Similarly, the meaning of cruel and inhuman treatment or
punishment in Islamic cultures may be significantly different from percep-
tions of the meaning of this clause in other parts of the world.?> Definitions
and interpretations of “cruel and degrading” treatment have also evolved with
time and social contexts. In the earlier part of the last century, the League of
Nations grouped polygamy in African and Islamic societies along with slavery
as a gross abuse of the rights of women. Perceptions have since changed. All
these show the dangers and difficulty of providing monolithic criteria for
defining what constitutes cruel, inhuman, or degrading treatment. According
to An’Naim:

[t]he interpretation and practical application of the protection against
cruel, inhuman, or degrading treatment or punishment in the context of a
particular society should be determined by the moral standards of that so-
ciety [although] there are many legitimate ways of influencing and in-
forming the moral standards of a society. To dictate to a society is both
unacceptable as a matter of principle and unlikely to succeed in practice.?

Indeed, while the infliction of torture necessarily entails subjection to inhu-
man and degrading treatment, it does not follow that inhuman treatment is
necessarily also degrading. The absoluteness of the individual’s rights to be
treated in a humane manner has to be counterbalanced by the “justifiability”
of the treatment in the particular situation. The general interest of the entire
community on one hand and the threat to the social order, on the other hand,
should be taken into account in determining whether a particular cruel or in-
human treatment is justified. As Alberta Fabbicotti categorically puts it, “the
meaning of cruel, inhuman or degrading treatment is relative.”?

These concerns that have been raised about the subjectivity in defining
what constitutes cruel, inhuman, or degrading treatment logically translate to
the realm of refugee rights when the phrase is deployed as a basis for determin-
ing whether claimants have demonstrated a “well founded fear of perse-
cution.” Within this context even the meaning of “persecution” becomes
problematic. Persecution is not defined in the 1951 Refugee Convention, and
some have suggested that its meaning is deliberately left vague in the UNHCR
Handbook on Procedures and Criteria for Determining Refugee Status. The Hand-
book simply indicates that “a threat to life or freedom on account of race, reli-
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political opinion or membership of a particular social group

gion, nationality,
is always persecution. Other serious violations of human rights—for the same

reasons—would also constitute persecution.”*® However, persecution has been
broadly defined as «sustained or systematic violation of basic rights demon-
strative of a failure of state protection.”*
Interpretations of what constitutes persecution have developed signifi-
cantly in the past few years. For instance, in the realm of international refugee
law, a growing number of judicial decisions have held that Female Genital Mu-
tilation (FGM) amounts to inhuman and degrading treatment and constitutes
persecution of women as a “particular social group.” This precludes national
authorities from expelling women to countries where they may be forced to
undergo the practice.*’ But although FGM or female circumcision (depending
on one’s perspective)!! has been generally recognized as a form of violence
against women and a health hazard, there is an increasingly vocal group of
writers (particularly women from the South) who disagree with this “label-
ing.” They argue that the concerted international action against FGM stems
from a lack of understanding and sensitivity towards non-Western cultures
where female circumcision is practiced.®
These writers have raised significant questions about the neglect of salient
cultural issues in international discourses and programs of action on FGM.
Their point is not so much to dispute the established health risks and trauma
associated with the practice but to draw attention to the stereotyped treatment
and representation of the subject. According to [feyinwa Iweriebor:

What is bothersome is not so much that people have a negative opinion
of the practice, but that the issue is misrepresented as a form of child
abuse or a tool of gender oppression. The language and the tone of the
outcry in most cases reflect a total lack of respect for the culture of other
peoples. Even more bothersome is the false portrayal: the falsification of
statistics and a successful demonization of the practitioners."

The point here is that whatever the benefits of including FGM as a form of
gender persecution within the realm of refugee law and policies, such a move
is inadequate if it is not sensitive to the cultural context of the practice. Itis im-
portant, even in examining the human rights implications of FGM, to locate
the discussion within the broad framework of the cultural dynamics that in-
form and affect the practice.

Criticism of the broadening of refugee status requirements to include FGM
has also come from other quarters. While most legal scholars agree that fernale
circumcision is indeed a legitimate ground for asylum,* some others have
cautioned that this may not ultimately be in the interest of international
human rights. They warn against an uncontrolled enlargement of human
rights procedures, particularly as they relate to grounds for asylum. Although

the enlargement of the application of the phrase

“inhuman and degrading
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treatment” justi itari
ent” may be justified from a humanitarian point of view, it is question-

able in so far as it raises the un
precedented result i ifyi
the very legal nature of asylum.*> SRl

Refugee Producers and Refugee Acceptors

?}i lélzgstrtant feature ?f the r‘etjugee rights discourse that further highlights
e over cultural relativism and the definition of persecution is th
tendency :owards the polarization of the world into categories of “refi )
produlcers and “refugee acceptors.” In discussing this polarization, A dee
Mackhn.makes an interesting reference to the critique by contem ora’u ey
modernist scholars of the parallel dichotomies that have been cli)raw ! F;()St-
race and culture in the dominant discourses in the West—the West i ac?ng
EfortiletrrjE (Sjelf v‘;ersus the exotic Eastern or Southern Other. Within Stlfil;nsl:}elen(:;
‘ what Edwar Said has described as “Orientalism,” the exoti
‘oriental” Other is objecti i : s St'mthem -
which the West defines z}arlcdljsescflsr:sn;fs;?.?: o e B S
ref:l::s s.arEe critique also applies to the binary structure of the discourse on
gee rig ts. As with races and cultures, refugee discourse can be organized
iccordmg to the binary opposites of self/other. In the refugee context tl;glerelze
t!r;zfuge;e produce;s" and “refugee acceptors” The Western natio,ns loc:iz
Selvr:ssz ;rzs ﬁfml}( in the categolry of “refugee acceptors” and constitute them-
{ftlnct:ve and superior by reference to what they are not—that i
states that Produce” refugees. To describe oneself as a refugee acceptor 'as tls
say that one is also a “non-refugee producer.” This binary structure 1:’d jincs
the global refugee discourse.*” s
‘H_owelver, this categorization is problematic, particularly in relation to di
c.rlmmatlon against women across the world. Consider the UNDP’s con 115’
sion that no country (not even the “non-refugee producers”) treats its wo et
as it treats its men, within the context of the assertion that severe discri oy
tl-on on .grounds of gender constitutes persecution.*® Given that ever comnza_
dl.f)cr.lmu?nates against women, how will the line be drawn between “n};er uI:'] 'IY
glmmatmn a.ncl discrimination so “severe” that it amounts to persecitiollj;
(tlr:: ;z::c:;l is that the l.me may be_ drawn by reference to whatever Westerr;
gee producing) countries do. As Macklin puts it:

}:‘hat fwe do is discrimination. The more the claimant state looks dif-
Seren? rom ours, the more what “they” do begins to look to “us” like per-
thcutlo;l. I.nkotliler words, the fear is that cultural difference may become
e yardstick along which the shift from discriminati
: iscrimination i
will be measured.* o persessren

The i i

- lfeardhere is Fhat notions of cultural superiority and inferiority may be
m[: oyed to distinguish between those states that are “willing or unable” to

protect women from domestic violence (non-democracies, current refugee
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producing states) and those Western states whose systems are simply “imper-
fect” and cannot be held accountable for an inability to protect each woman
from individual human rights abuse. The practical consequence of t.his con-
ception is that gender persecution tends to be more visible and ldlentlﬁabie as
such only when it is committed by a cultural Other. For example, it seems that
when some North American feminists want to make a pitch for granting asy-
lum to victims of gender persecution elsewhere, they tend tfu l?e blind to the
compelling evidence gathered by other North American. feminists document-
ing local practices that might constitute gender persecution. N

This is a concern that has been raised by “Third World” feminists who argue
that because Western feminists are primarily concerned with the'mselves
rather than the experiences of the non-Western woman “their conclusxons' are
necessarily ethnocentric.”>” Others have questioned the cultural connotations
often associated with the persecution of Third World women by Western fem-
inists, arguing that discrimination against women is noF derived from culture,
but from power. As such, the answer to the global politics of power t“hat seeki
to control women across the world is to disarticulate “women” from “culture;
deconstruct women as symbols, reconstruct them as human beings and prob-
lematize women’s rights as human rights.”!

At one level, the stance of Western superiority in the realm of gender rela.—
tions seems innocuous, in that it is deployed in a discursive setting that is
meant to benefit individual women seeking asylum. At another level, however,
it bespeaks of a certain ethnocentrism that has been identified by many non-
Western feminists.>? This includes a tendency to posit Western women as the
normative reference point against which the situations of Other women are
evaluated and articulated. What this means in the refugee context is that the
commonality of gender oppression actoss cultures is suppressed to ensure that
what is done to women in non-Western societies looks fundamentally differ-
ent from or worse than what is done to women in the West. This obscures an
inherent contradiction in admitting women from non-Western s‘oci‘eties as
refugees in Western countries even when the lot of some women within these
countries may not, in fact, be significantly better. The dichotomy betwe.en
refugee-acceptors and refugee-producers, therefore, com pff:].s a parallel cl?‘ss_lﬁ—
cation of Western women/Other women that serves to facilitate the admission
of non-Western women fleeing gender persecution but does so in a way that
remains politically and empirically problematic.?*

Conclusion

Although the debate over the universality or cultural relativisn.l of human
rights continues among scholars, recent trends indicate that the- discourse has
gradually moved away from whether contemporary human rights are truly
universal, and therefore cross-culturally applicable, to how the cross-cultural
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legitimacy of the emerging “universal” human rights regime may be enhanced.54
One reality that has strengthened the need for the universalization of human
rights is the trend toward rapid globalization in almost every sphere of human
endeavor. The spread of the Western model of the state to other parts of the
developing world has given rise to the need for constitutional and other legal
guarantees of human rights, Thus, the modern concept of human rights, ad-
mittedly a product of the West, is increasingly becoming equally relevant in
other parts of the world.

Besides, cultural relativism has been charged with neutralizing moral judg-
ment and thereby impairing action against injustice,> Many writers are suspi-
cious of what they see as a notion of cultural relativism that denies to
individuals the moral right to make comparisons and to insist on universal
standards of right and wrong. However, as An’Naim has argued, the merits of a
reasonable degree of cultural relativism are obvious, especially when com-
pared to claims of universality that are, in fact, based on the claimant’s rigid
and exclusive ethnocentricity. In an age of self-determination, sensitivity to
cultural legitimacy is vital for the international protection of human rights.
This does not preclude cross-cultural and moral judgment and action, but it
provides a direction for the best ways of formulating and expressing judgment
and undertaking action.’

Globalization and the universalization of human rights need not necessar-
ily preclude attempts to temper the modern content of “universal” rights with
the specific cultural experiences of various societies. In the refugee field, this
calls for international and national refugee laws and policies founded on the
basic universal human rights standards, but also informed by some level of
cultural sensitivity. The present challenge is how to achieve this delicate bal-
ance. A first step in this direction would be for scholars and policy makers on
all sides of the debate to accord more attention to the concerns of ethnocen-
tricity and cultural chauvinism that have been voiced about international and
national refugee laws and policies. So far this does not seem to be happening,

as such voices are often dismissed as patriarchal, paternalistic, and perpetuat-
ing injustice. Yet, although these voices may not always represent the best ways
of protecting the rights of individual asylum seekers, and in some cases may
even be antithetical to these rights, they deserve close attention if the standards
of international refugee protection are to be truly objective and universal.
They also deserve attention if the humanistic philosophies that inform inter-
national refugee law and polices are not to be occluded by the perceived cul-
tural biases and socio-economic inequities of the international world order.




